Committee To Research Denial Of Candidate Filing Fees
Report to the Missouri Libertarian Party
This special committee was appointed by the Chair of the Missouri Libertarian Party, Glenn Nielsen, in accordance with a motion passed at the March 23rd, 2008, meeting of the Executive Committee.

The committee members are the following:



Jim Givens of Columbia, Chair



Eric Harris of Florissant 



Mike Ferguson of Grandview

The report below is the consensus view of the three committee members.

Committee Interim Report April 5th, 2008
The issue the committee is dealing with has been a problem for the party for a long time. We frequently have a candidate who files on our ballot who is an unacceptable candidate for a majority of our membership. In 1998 it was Martin Lindstedt, in 2004 it was John Swenson, in 2006 it was Glenn Miller and this year it was Chief Wana Dubie.
Each time the issue of denying a candidates filing fee has been brought before the Executive Committee, questions have been raised on whether the Executive Committee has the authority to do so under our bylaws and state statutes.
The committee recommends the following:
1. The State Committee should provide clear guidance for the Executive Committee by amending our bylaws at the 2009 State Convention.
2. With filing for the next general election almost two years away, we have plenty of time before the 2009 State Convention to research the issue.
3. Charter this special committee to proceed as follows:
1. Provide a final report to the Executive Committee no later than the February 2009 meeting.
2. Seek input from members (and others, if appropriate) on matters of fact, analysis and opinion.
3. Research state statutes and existing court decisions.
4. Summarize what is known about the events surrounding denial of candidate filing fees.
5. Include in the report a list of possible actions for the MOLP to take, with the apparent merits and drawbacks listed for each.
Final Report and Recommendations

Historical Background

The issue the committee is dealing with has been a problem for the party for a long time. We frequently have a candidate who files on our ballot who is an unacceptable candidate for a majority of our membership. In 1998 it was Martin Lindstedt, in 2000 and 2004 it was John Swenson, in 2006 it was Glen Miller, and in 2008 it was Chief Wana Dubie.


In 1998 Martin Lindstedt requested that the Missouri Libertarian Party waive his filing fee for governor.  The Missouri Libertarian Party refused and suggested that he not run.  Lindstedt later obtained a loan, paid the filing fee, and was allowed to file.  He requested that the Missouri Libertarian Party refund his filing fee, and the party refused to do so.  He sued the Missouri Libertarian Party and the State of Missouri in U.S. District Court for the Western District of Missouri.  The case is "Martin Lindstedt vs Mo Libertarian Party", No. 98-2503.  The U.S. District Court granted summary judgment in favor of the defendants, the Missouri Libertarian Party (Libertarian Party) and the State of Missouri.  Linstedt appealed the decision to the United States Court of Appeals for the eighth circuit.  The circuit court affirmed the judgment of the district court.  (Note:  The chair of this committee, Jim Givens, was a named defendant in the Lindstedt lawsuit.)

In 2000 and 2004 John Swenson filed as a candidate for governor on the Libertarian Party ticket.  There was considerable opposition to his candidacy within the Missouri Libertarian Party, but no action was taken.

In 2006, Glenn Miller filed to run for the 7th U.S. Congressional seat on the Democratic ticket.  The Democratic Party refused his filing fee, which the Secretary of State (a Democrat) ruled disqualified his filing.  The Republican Party  announced that it would also reject Miller’s fee if he tried to file as a Republican. Miller then filed as a Libertarian.  The Missouri Libertarian Party Executive Committe on March 13, 2006, informed the Missouri Secretary of State that it would not accept the filing fee offered by Miller.  Miller did not appear on the ballot.  He sued the Secretary of State on March 27, 2006, "Miller vs. Missouri Secretary of State", 06-5032-cv-SW, in  the U.S. District Court for the Western District of Missouri, Southern Division.  That court granted the defendant’s (Secretary of State's) motion to dismiss. 

In spring 2008 "Chief Wana Dubie", formerly Joseph Bickell, attempted to file for governor on the Libertarian Party ticket.   He had run for office as a Libertarian in Missouri twice before.  In 1994 he ran as Joseph Bickell for the Missouri House of Representatives in the 112th District and received 1.8 percent of the vote.  In 2006 he ran for the Missouri House in the 150th District with his new name "Chief Wana Dubie" and received 4.5 percent of the vote.  The Executive Committee of the Missouri Libertarian Party voted to refuse his filing fee so he did not appear on the ballot.
Legal Background

Rejection of filing fees by a political party is based on Missouri statute 115.357.1 "...

each candidate for federal, state or county office shall, before filing his declaration of candidacy, pay to the treasurer of the state or county committee of the political party upon whose ticket he seeks nomination a certain sum of money... " and 115.357.5 "... no candidate’s name shall be printed on any official ballot until the required fee has been paid.”  It is not clear whether tendering payment, even if refused, satisfies the payment requirement as there has been no court decision about the question.
Missouri statute 115.357 is included as Appendix A.

When Glenn Miller's filing fee was refused by the Democratic and Libertarian Parties, he sued the Secretary of State on March 27, 2006, "Miller vs. Missouri Secretary of State", 06-5032-cv-SW, in  the U.S. District Court for the Western District of Missouri, Southern Division.  That court granted the defendant’s motion to dismiss.  The rationale for dismissing the lawsuit concerned the role and actions of the Secretary of State's office.  It did not address the Democratic Party's actions as the Democratic Party was not a defendant in the lawsuit.  Some portions of the court's judgement are:
· "Defendant had no role other than forwarding the money to the correct political party. Defendant was not the one to whom the fee was to be paid or who could accept the fee as paid. The Democratic party did not accept the fee, and thus the fee was never paid as required by statute."

· "Defendant’s role as described by statute and Plaintiff’s pleadings, clearly entitles her to qualified immunity from suit."

· "Indeed, Plaintiff’s Complaint appears not to be alleging that any right to the ballot has been denied (as it appears he could become listed as an independent candidate), but that a right to the ballot for a specific political party, the Democratic Party, has been violated. The Court can not find and Plaintiff does not cite any authority that a political party can not refuse membership to persons who do not share its ideology. If Plaintiff is asserting such a claim, he clearly has named the wrong party in this suit."

· "Moreover, the provision of the state statute Plaintiff cites, Mo. Stat. Ann. § 115.357 (5), only requires that “no candidate’s name shall be printed on any official ballot until the required fee has been paid.” It does not appear to, nor has it been interpreted as, creating a requirement that once the filing fee has been paid, a candidate’s name must appear on the ballot. In fact, there are other requirements for candidacy that must be met beyond mere filing of the fee. See, e.g. Mo. Ann. Stat.§§ 115.347; 115.349."
The complete paragraphs in which the statements above appear have been included as Appendix B.

Possible Actions

Breakdown of alternative courses of action.

· Accept all filing fees. 

· Reject filing fees from candidates who are not on an approved slate of potential nominees, determined through some pre-defined process.

· Reject filing fees from candidates who are not members of the Missouri Libertarian Party or have only very recently joined.  (The "slate" is the entire membership as of a certain date.)

· Reject filing fees from candidates on a case-by-case basis.

Possible Consequences

Each alternative has potential benefits and drawbacks.

Accepting all filing fees
· We end up with an unopposed candidate in the primary who is not libertarian, or is very unsuitable, or both.  Embarrassment and low vote totals ensue, perhaps even affecting other candidates.  Many Libertarians believe that the Lindstedt and Swenson campaigns had this effect.

· We end up with such a candidate winning a contested primary.  Embarrassment and low vote totals ensue, perhaps even affecting other candidates. 

· We would need to act to reduce the likelihood of such candidates running unopposed in the primary, or winning a contested primary. 

· We are spared the possibility of the problems given in "Selectively refusing filing fees" sections below. 

· Simplest.


Selectively refusing filing fees - General
· There is no provision in Missouri election law explicitly authorizing established parties to reject filing fees, and no definitive court decision addresses an implicit authorization.  The same applies to an explicit or implicit prohibition.  Lawsuits could result.  Legal expenses would be likely.  An adverse legal verdict could be a financial hazard to the Party. 

· There could be unfavorable publicity.  There could also be favorable publicity from the Libertarian Party publicly disassociating itself from certain candidates.

· The Missouri Libertarian Party is denying no one’s right to run for office in the event that filing fees are refused since, under Missouri law, one can run for office as an independent candidate.
· A procedure or procedures  would need to be established (and followed) to select candidates before filing (or before filing ends) and/or reject them after filing opens.  Possible procedures are discussed below.

Selectively refusing filing fees - Pre-approved slate
· Requires we identify all "good" candidates before filing opens (or before filing closes).  Libertarians are not omniscient.  There may be good, or at least adequate, potential candidates not known to their county committee or the MO Libertarian Party officers or Executive Committee.  We would probably want a procedure to add to the slate.

· Whatever the process used, it could be used to block the candidacies of people not liked by those selecting, for personal or ideological or other reasons, even if they would be good,  or at least adequate, candidates. 

· Offices where no Libertarian runs cannot retain ballot access for that political subdivision or for the state.  A blank line cannot do us any good. 

· A blank line cannot do us any harm, either.

Selectively refusing filing fees - Members only
· Requires someone -- presumably the MO Libertarian Party Treasurer or Secretary -- to verify each candidate is a MO Libertarian Party member of sufficiently long-standing.  Are our records complete enough to do that? 

· Could prevent a suitable candidate from switching to the LP.  (Jim Egan considered doing that, several years ago.  Far from a perfect libertarian, but the next one might be good enough.  Maybe he was.) 

Selectively refusing filing fees - Case-by-case

· It is an emergency action done quickly, and has the potential to be done badly, or not at all.

· Is subjective, with the potential problems from that.

· Has the potential to prevent serious publicity or reputation problems for the Missouri Libertarian Party.

 

Rationale for Proposals:

 

From the discussions we've had with officers and members of the Missouri Libertarian Party no one wishes to screen candidates routinely so we have narrowed the alternatives to two proposals.
Refusing to accept candidate filing fees is legally risky and has financial hazards.  Until and unless a definitive court case or a change to Missouri election law is enacted allowing established parties to reject filing fees without risk of being sued, many believe that the Missouri Libertarian Party should not reject filing fees as the risks outweigh the benefits. This is presented as Proposal 1 below.
Although, ideally, we would never refuse to accept candidate filing fees, there is sometimes a desire on the part of the Missouri Libertarian Party to do so, based on the evidence that it has done so twice in the past.  Because of this, we prepared an alternative, Proposal 2 below.  All three members of the committee, while disagreeing in some areas of the direction the Missouri Libertarian Party should take, are in agreement that we hope this situation never arises again and that even the thought of denying a filing fee of a potential candidate is a last-resort/worst-case scenario.  All of the members of the committee agree that rejecting a candidate's filing fee should be a rare occurrence, done only in unusual circumstances where there are compelling reasons to do so.  In particular the procedure in Proposal 2, if accepted by the Missouri Libertarian Party, should never be taken lightly, should be used only in extreme circumstance, and should NEVER be used proactively to politically assist internally favored candidates.  It should require more than a simple majority as we believe it should be difficult to approve the refusal of a filing fee of any candidate, even the worst of the worst.  This keeps the option of refusing filing fees available, with a high threshold to meet before allowing its use.  Proposal 2 suggests filing fees be refused only on a "complaint" basis and that it require a super-majority of the Executive Committee.

 

We recommend that the Executive Committee and/or the State Committee consider the two proposals below and select one of them.

 

Proposals:
 

Proposal 1

Accept all filing fees

Proposal 2

Selectively reject filing fees

Details of Proposal 2

A candidate's filing fees may be rejected by the Missouri Libertarian Party only if at least one, preferably more, of the following conditions are met:

 

1. The candidate is neither a member of nor a contributor to the Missouri Libertarian Party or the National Libertarian Party, or has only joined recently.  ("Recently" could be defined as less than three months prior to the first day to file for the office being sought.)

2. The candidate has identified himself or herself as being a member of some other political party.

3. The candidate's campaign is likely to damage the Missouri Libertarian Party or its reputation.

4. The candidate advocates policy positions which are clearly, undeniably and grossly misrepresentative of the Libertarian Party, e.g., overt racism, as was the case in the Miller situation.

A proposal to reject a candidate's filing fee may be made only by a member of the Missouri Libertarian Party Executive Committee.  The proposal must be communicated to the Chair of the Missouri Libertarian Party within seven (7) days of the candidate filing for office.  The Chair may require that the proposal be submitted in writing.

 

Upon receiving such a request, the Chair shall schedule a meeting, either in person or via conference call, to be held within seven (7) days of being notified of the proposed rejection.  Members shall receive at least four (4) days notice of the meeting.

 

The candidate shall be notified of the meeting and shall be allowed to attend and to speak on his or her own behalf.  The Missouri Libertarian Party Executive Committee shall reject the candidate's filing fee only if the motion to do so receives a vote of three-quarters or more of the Executive Committee members present.  The vote shall be by roll call, recorded by the Secretary, and publicly available.  If the Executive Committee votes to reject the candidate's filing fee, then the Treasurer of the Missouri Libertarian Party shall do so, shall return to the candidate any monies received from him or her, and shall inform the Secretary of State's office of the rejection.

 

 

Comments about the conditions required for rejecting filing fees:

 

(1)  Members of and contributors to the Libertarian Party are unlikely to purposely damage the LP.

(2)  Examples would include the following:

· publicly claiming membership in another political party

· publicly denying membership in the Libertarian Party

· filing, or attempting to file, as a candidate for another political party 

· filing or serving as a committeeman, committeewoman, or party officer for 

another political party 

Appendix  A

Missouri Statute 115.357 reads as follows:

1. Except as provided in subsections 3 and 4 of this section, each candidate for federal, state or county office shall, before filing his declaration of candidacy, pay to the treasurer of the state or county committee of the political party upon whose ticket he seeks nomination a certain sum of money as follows: 

(1) To the treasurer of the state central committee, two hundred dollars if he or she is a candidate for statewide office or for United States senator, one hundred dollars if he or she is a candidate for representative in Congress, circuit judge or state senator, and fifty dollars if he or she is a candidate for state representative; 

(2) To the treasurer of the county central committee, fifty dollars if he or she is a candidate for county office. 

2. The required sum may be submitted by the candidate to the official accepting his declaration of candidacy. All sums so submitted shall be forwarded promptly by the official to the treasurer of the appropriate party committee. 

3. (omitted – addresses inability to pay) 

4. No filing fee shall be required of any person who proposes to be an independent candidate, the candidate of a new party or a candidate for presidential elector. 

5. Except as provided in subsections 3 and 4 of this section, no candidate's name shall be printed on any official ballot until the required fee has been paid.

Appendix B

Decision of the U.S. District Court for the Western District of Missouri, Southern Division.  

"Miller vs. Missouri Secretary of State", 06-5032-cv-SW, 

http://www.websupp.org/data/WDMO/3:06-cv-05032-22-WDMO.pdf
(selected paragraphs quoted below)

"Under Missouri law, political parties ordinarily must nominate candidates through a primary election, see Mo.Rev.Stat. §§ 115.307, 115.339, and the winner of the primary election for a party is the only candidate of that party permitted on the general election ballot, see Mo.Rev.Stat. §115.343.  Filing fees for candidates to political offices are to be paid to the treasurer of the political party upon whose ticket the candidate seeks nomination. Mo. Rev. Stat. § 115.357 (1). The fee can also be submitted by the candidate to the official accepting his declaration of candidacy, but those sums are forwarded to the treasurer of the appropriate party committee. Mo. Rev. Stat. §115.357 (2).

"Under the statute and facts as alleged in Plaintiff’s Complaint, Defendant had no role other than forwarding the money to the correct political party. Defendant was not the one to whom the fee was to be paid or who could accept the fee as paid. The Democratic party did not accept the fee, and thus the fee was never paid as required by statute. Plaintiffs allegation is simply that he tendered the filing fee to Defendant and therefore should be on the ballot for the Democratic Primary. He claims Defendant’s return of the fee because the Democratic Party would not accept it is just a pretext to exclude people who express pro-White racial viewpoints. Clearly, these allegations do not support that Defendant violated a clearly established statutory or constitutional right, of which a reasonable person would have known. Defendant’s role as described by statute and Plaintiff’s pleadings, clearly entitles her to qualified immunity from suit.

"The Constitution contains no express provision that guarantees the right to become a candidate. Pierce v. Allegheny County Bd. of Elections, 324 F. Supp.2d 684 (W.D. Pa. 2003) citing 3 Ronald D. Rotunda and John E. Nowak, et al, TREATISE ON CONSTITUTIONAL LAW § 18.32 (3rd ed. 2006); see also, Mark R. Brown, Popularizing Ballot Access: The Front Door to Election Reform, 58 OHIO ST. L. J. 1282 (1997). Indeed, Plaintiff’s Complaint appears not to be alleging that any right to the ballot has been denied (as it appears he could become listed as an independent candidate), but that a right to the ballot for a specific political party, the Democratic Party, has been violated. The Court can not find and Plaintiff does not cite any authority that a political party can not refuse membership to persons who do not share its ideology. If Plaintiff is asserting such a claim, he clearly has named the wrong party in this suit.

"Moreover, the provision of the state statute Plaintiff cites, Mo. Stat. Ann. § 115.357 (5), only requires that “no candidate’s name shall be printed on any official ballot until the required fee has been paid.” It does not appear to, nor has it been interpreted as, creating a requirement that once the filing fee has been paid, a candidate’s name must appear on the ballot. In fact, there are other requirements for candidacy that must be met beyond mere filing of the fee. See, e.g. Mo. Ann. Stat.§§ 115.347; 115.349. Thus, on the merits of Plaintiff’s allegations there appears to be no claim on which relief can be granted."

